UNITED STATES DISTRICT COURT

| . ' DISTRICT OF MINNLESOTA
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FOURTH
United States of America,

| Plaintiff,
| ..
i and

State of Minnesota, by its
Attorney General Warren
Spannaus, its Department of
lealth, and its Pollution

‘ _ Plaintiff-Intervenor,

i vs.

‘Re111y Tar & Chemical Corp.;

- Housing and Redevelopnment

- Authority of St. Louis Park;

| Oak Park Village Associates;
"Rustic Oaks Condominium, Inc.;
‘and Philips Investment Co.,

| Defendants,
and -

"City of St. Louis Park,

Plaintiff-~Intervenor,
vs.
Reilly Tar & Chenmical

Corporation,

Defendant.

DIVISION

File No. 4-80-

469

MEMORANDUN OF LAW

IN SUPPORT

OF INTERVENTION BY

THE CITY OF 8T,

LOUIS PARK
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I.

INTRODUCTIOHN

The City of St. Louis Park (hereafter City) moves to

intervene in this action to seek redress for the imminent threat
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to the health of ité residents arising from the contamination
of its undergrouﬁd waters.by Reilly Tar & Chemical'Corporation.
It also seeks redress for the costs that contamination has'and
will cause fhe City to-Sfoer. The City seeks to prosecute one
action before this Court where all parties may be joined.

The City is entitled to intervene in this action as a
matter of.right purseant to Rules 24(a)(2) and 24(a)(l) of the
Federal Rules of Civil Procedure and pursuant to the Federal
Resource Conservation . and Recovery Act, 42 U.5.C. § 6972(b)(2).
Alternatlvely, the City requests leave to 1ntervene pursuant to
Rule '24(b) of the Federal Rules of C1v1l Procedure to promote
judicial efficiency and to protect the City's interest in the
subject matter of this action. The claims of the City present
common questions of law and fact with the claims of the United

States of America and the State of Minnesota.

II.

PROCEPURAL HISTCRY

The City and tbe State of Minnesota, through its Pellu-
tionlControl Agency originally brought suit against Reilly Tarl&
Chemical Corporation in October, 1970. That original aetion sought
relief for surface water and air pollution. Thereafter, it was
dismissed by the City alone upon the termination of operations by

heilly Tar and the purchase of the property by the City. That

termination of operations and purchase resolved the air and surface
water pollution caused by the creosoting operations cf Reiliy Tar.
Subsequent studies of the Minnesota Department of Health
revealed for the first time carcinogenic contamination of the
pnderground waters as a result of the Reilly Tar operat1ons. . That

discovery led to further study and to the amendment by the State of
I
|
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Minnesota of its complaint in the original action. The amended

complaint alleged the separate and distinct claims arising. from
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this carcinogenic contamination of the underground waters.

Sdie s

The District Court of Minnesota granted that motion to
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amend the complaint by Order dated September 11, 1978.. The Minne~-
sota District Court also granted by'that Order the motion of the

City to intervene as a party piaintiff to assert its own claims
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arising from the underground water contamination. Intervention

) was granted as a matter of right because of the City's responsi-
bility to protect the interests of its citizens. Permissive
intervention was also found to be proper bécause-the City's claims
presented questions of law and fact in common with the amended
claims of the State of Minnesota.

This federal action seeks relief for the same carcinogenic
; : contamination. The claims of the United States and the claims of
the City are based upon the same facts. The City seeks to have all-
of the interested parties beforé.a single court for resolution of

the common questions of law and fact. It seeks to be a party to
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' protect its separate interests arising from its duty to its citizens
to provide drinking water and arising from the costs it has incurred

and will continue to'incur because of the presence of the contamin-

ation within its borders.

III.

THE CITY IS ENTITLED TO INTERVCNE AS

A MATTER OF RIGHT UNDER FEDERAL RULL
OF CIVIL PROCEDURE 24(a)(2)

Intervention must be granted as a matter of right under
Federal Rule of Civil Procedure 24(a)(2) when:
[Tlhe applicant claims an interest relating to

the property or transaction which is the subject
of the action and he is so situated that the -
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disposition of the action may as a practical
; © - matter impair or impede his ability to protect
\ .that interest, unless the applicant's interest
is adequately represented by existing parties.

Ly
=
.

'The City's application for intervention clearly meets the require-

ments of the Rule.

o : ’ ) . A.

The'City Has A Direct Interest
- o In The Property Which Is The.
A . ‘ Subject Of This Action

g This action arises because of the carcinogenic contamina-

| tion of underground waters. Those watérs are used by the City to

' providendfinking water td iﬁs residents, Becauseiof the contamina-
‘tion, some of its wells have been closed and the City faces the

iprospect of continuing wéter treatment. The City's concern for the

drinking water of its residents is a direct interest in the subjeét

%matter of the action.

' In addition, the City has incurred and will incuf.special
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‘damage because the contamination is within its borders. Residen-

tial'deveiopmentrof the land once owned by Reilly Tar has presented

‘speciai costs to ensure the contamination was not thereby aggra-
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vated. Some planned development has been permanently delayed
'pending the final remedy. Also, road construction has been delayed

.and additional costs have been incurred because of the contamina-

tion.

ORVR TR AR CHCRINEP . 2Pt

The duty to provide clean drinking water to its residents

‘and the special costs incurred clearly give the City an interest in

;this'action'sufficient to meet the test of Rule 24(a)(2).

i
B.
The Disposition Of This Action May

Impair Or ‘Impede The City's Ability
- To Protect Its Interest

To determine whether the City's ability to protect its -
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interests may be impaired, the Court need only consider whether the
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City's absence may put i;'at a practical disadvantage in protecting

those interésts.: 7A Wright & Miller, Federal Practice and Procedure
§ 1908 at 515. Clearly, it will. This action will determine the
timing, the nature, and the extent of the remedial efforts to remedy
the carcinogenic contaﬁination. ~ The City's interest to provide -
clean drinking water to its residents will be liiigated before

this Coqrt. The United States will bé the predominant party
because of its greater expertise and resources. To be affected

by this action but not a party to it is-a harm to be remedied by

granting intervention.

C.

; The Interests Of The City May lot

| ' Be Adequately Represented By The
: Existing Parties To The Action

The burden of showing inadequate representation "“should
| : . : . N
'be treated as minimal." Trabovich v. United Mine Workers, 404 U.S.

528, 538 n.l1l0 (1972); United States Postal Service v. Brennan, 579

F.2d 188, 191 (zd Cir. 1978). All that need be shown is that repre-
 sentation may be inadequate;

Although the City shares the interest of the United States
:and thé State of Minnesota to assure clean drinking water, it.has
3additiona1 specific interests that must be represented. The City's
ispecial interests stem from its duty to supply drinking water to
its residents. It has é special proprietary iﬁterest as -the
supplier of that water. It also ﬂas the special proprietary

jinterest as the governmental entity responsible for the development

and use of property affected by the contamination. The City is

|the party most directly affected by this contamination within its:

borders and secks to represent its interests.
‘ .
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Iv.

THE CITY IS ENTITLED TO INTERVENE AS A
MATTER OF RIGHT UNDER FEDERAL RULE OF
CIVIL PROCEDURE 24(a)(l) AND THE FEDERAL
RESOURCE CONSERVATION AND RECOVERY ACT

\
intervention by right "when a Statute of the United States confers

Federallkulé of Civil ?rocedure 24(a)(1l) provides for

an unconditional right to intervene . .. .". The City'has a statu-
tory right to intervene under RCRA, 42 U.S.C. § 6972(b)(2).
That sﬁatute.provides-that "any person may intervene as

a matter of right" when the United States has commenced an action
iin a court of the United States."td require compliance with any
pernmit, standard,:regulation, condition, requirement, or order"
3under RCRA. The United States bés commenced such an action pur-
55uant to RCRA, 42 U.S.C..§ 6973. Section 6973 prcvidés a means
- 'of immediate.action in cases where noncompliance with RCRA's solid
1and hazardous waste standards, requlations, and requirements poses

~.an imminent and substantial endangerment to health or the environ-

'ment.
|

\
-~ ‘remedy of the harm caused by Reilly Tar's disposal of hazardous

Because of the City's interest in the abatement and

‘waste within its borders, it requests leave to intervene as of -

Tright under Rule 24(a)(1l) and 42 U.S.C. § 6972(b)(2).

! .
o v.

- PERMISSIVE INTERVENTION BY THE
CITY 1S CLLDARLY WARRAMTLD

Alternatively, the City moves to intervene pursuant to
| Rule 24(b)(2), F.R,C.f. Permissive intervention under that Rule
may be granted "when an applicant's claim or defense and the main
action have a question of law or fact in common . . . : In exe:4

cising its discretion the Court shall consider whether the
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intervention will unduly delay or prejudice the adjudication of
the rights of the original parties.”

The City's motion clearly meets the requirement of a
question of law or fact in common with the main action. The.
factual claims of the City are nearly identical to ﬁhose of the
United States. The factual claims of the United States ana-of
the City'éach involve the operations of Reilly Tar in St. Louis
Park, and the resulting underground water contamination. The
circumstance presenté a clear case for intervention. As stated
in 3B Moore's Federal Practicé, ﬂu24.10[2] at 24-357,

The most obvious case for permissive inter-
vention, of course, is the situation where the
intervenor has a claim against the defendant
similar to or identical with that asserted by
the plaintiff, '

‘The City's intervention will not unduly delay or preju-
dice the adjudication of the rights of the United States. The
City's claims are not in conflict with those of the United States
and they depend for their proof on the same facts.

Moreover, the Ciﬁy's intervention in this action will
avoid aﬁy préjgdiée to the adjudication of Reilly Tar's rights.
Intervention of the City, along with the State, will place_alllof
the parties before a single Court for a single trial. The resulting
‘efficiency will benefit all of the parties incldding defendant
' Reilly Tar.
| Because the City's factual and legal claims are sinilar
' to those of the United States and because the City's intervention

will assure the more efficient adjudicaticn of the rights of the

original parties rather than delay such adjudication, the Court

should permit the City to intervene in this action.

|
|
| -
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VI.

CONCLUSION

Because the City's application for intervention meets
~all of the requirements of Rules 24(a)(2), 24(a)(l) and 24(b), it

requests to be granted intervention in this action.

 Dated: Sgpﬁember 23, 1980.

Respectfully submitted,
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wdyne G. Popham
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] Allen Hinderaker

4344 IDS Center

Minneapolis, Minnesota 55402
(612) 335-9331

Attorneys for Plaintiff-
Intervenor City of St.
Louis Park

| Popham, Haik, Schnobrich,
Kaufman & Doty, Ltd.

0Of Counsel

<
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